Town of Italy, Yates County, New York – a Brief Summary of Wind Energy Proposals

Introduction

The Town of Italy was first settled by hard working people from New England in the early 1800’s.  By 1875 the town was a successful farming community with a population of 1534 residents.  Much of the agricultural production, including wheat, buckwheat, oats, and wool, was exported to downstate markets via the Erie Canal.  The onset of the Great Depression in 1929 marked the end of Italy as a viable farming community.  Many families abandoned properties and left for the relative security of larger cities.  

Today, Italy has but a handful of working farms and 500 fewer residents than in 1875.  The average household income is less than $40,000 per year and nearly all wage earners must commute significant distances to work, as there is no industry and very little commerce in the town.  Italy relies on neighboring towns for many basic needs including grocery stores, postal service, and public education.

The only aspect of economic growth evident in the town is the slow but steady stream of new residents, including many retirees, who are drawn to the town for its rural character and scenic beauty.  

Chronology of Industrial Wind Proposals in Italy

Because of the secretive nature of these developments in the town there is more that is unknown than is known.  However the following description is accurate to the best of our knowledge.

Seven or eight years ago, Tom Hagner, a principal of Ecogen LLC, made contact with Lane Clute who was the Town Supervisor at the time.  On information and belief, Clute and Hagner laid out a plan for wind developments in the town and Clute leased his 400 acres to Ecogen for the development.  Clute then steered Hagner to landowners who might be good prospects.  Some landowners were agreeable to leases and many others were not.  This lease solicitation activity was not revealed to the general public.

In 2004 Ecogen approached the Town Board (Clute was no longer on the Board; the new Supervisor was/is Margaret Dunn) with a proposal for a wind project that would include sites in Italy and neighboring Prattsburgh.  The majority of the Board, and 90% of residents, were strongly opposed to any form of industrial development.  As the town lacked a Comprehensive Plan and Zoning Law, the Board declared a six-month moratorium on industrial development in order to derive plans and laws consistent with the wishes of the townspeople.  The moratorium was established June 8, 2004.The Board stated at the time that it took this action:

“ to protect the value, use and enjoyment of property in the Town by its citizens, and that a principal concern was the scenic and aesthetic attributes of the Town as they relate to the use of land for residential, recreational, and tourism purposes ... and that the installation of wind turbine facilities in the Town may have an adverse effect upon the scenic and aesthetic attributes of the Town and a correspondingly detrimental influence upon residential and recreational uses as well as real estate values in the Town of Italy.”.

By the end of the six months the work on the zoning was not yet complete and the Board extended the moratorium an additional three months.  Additional extensions were also

 made with the result that the moratorium was in effect for about two years.

On March 29, 2006 Ecogen LLC filed a Complaint in U.S. District Court, Western District of New York, asserting due process violations of the Fourteenth Amendment and declaring that the moratorium was unconstitutional or otherwise unenforceable per 42 U.S.C. S2201.  They also alleged violations of 42 U.S.C. S 1983 and a fourth cause of action sought injunctive relief plus two other claims under state law.  On July 11, 2006, Judge David Larimer ruled for the Town with some caveats regarding completion of the comprehensive plan.  The Town spent $75,000 in legal fees for its defense. 

Early in 2007, a business entity called Ecogen Wind LLC filed an Application for a special use permit and variance for an electrical substation in the Town of Italy for their “Prattsburgh Project”.  This Application was subsequently approved by the Zoning Board.

On October 1, 2007, an entity called Ecogen Transmission Corp filed an application with the Zoning Board for Approval to Construct and Operate a Wind Powered Electrical Generation Facility in the Town of Italy.  Under the existing Comprehensive Plan and Zoning such an Application could not be granted.

On November 17, 2007, a request for Pre-Action Disclosure was filed on behalf of Ecogen Wind LLC and Ecogen Transmission Corp in Supreme Court, State of New York, Monroe County. The purpose of the Application was to:

“help frame a complaint against the town (and possibly others) to include causes of action for: (1) tortuous interference with contractual relationships or prospective contractual relations, (2) prima facie tort, and (3) violations of the Equal Protection and Due Process clauses.”  

At about this same time, Ecogen Transmission Corp withdrew its zoning application.  To the best of our knowledge, all five members of the Town Board were still strongly opposed to the industrial wind project.

On Saturday December 8, 2007 the five members of the Board, the Town Attorney, representatives of the developer, and their Attorney met to discuss certain aspects of the proposed project.  This meeting was not announced and members of the public were excluded.  According to later statements from the Town Supervisor, the purpose of the meeting was to discuss “amenities” that might accrue to the Town if they abandoned their opposition.  

Seemingly over night, a Board staunchly against industrialization was suddenly all for it.  Several weeks later, the Town Supervisor ordered the Zoning Board Chair, in a conversation aside from any official function, to review and recommend the creation of two amenity (industrial) zones for the project and the changes to the Comprehensive Plan and Zoning Law required for the project.  The Zoning Board took all of two weeks to recommend these requested changes.  Other members of the Town Board were unaware that this activity was even happening as the Supervisor did not inform them of the new mission of the Zoning Board nor did she inform them of the hastily called and unannounced Public Hearing on the changes.  It is clear that Supervisor Dunn was operating independently from the Board and implementing her own personal agenda.  The Town Attorney, Ed Brockman, never raised any concerns with these actions.

In this general timeframe the business entity acting as the developer changed once again.  All three Ecogen entities were now gone.  The new entity was Babcock and Brown, represented by an attorney named Daniel Spitzer.

Over the next few months Spitzer provided advice and counsel to the Board at a number of “working sessions” on the specific changes to the Comprehensive Plan and Zoning.

On many occasions Spitzer advised the Town that his recommendations must be accepted or there would be another lawsuit.  With few exceptions, the Board did Spitzer’s bidding and created a Draft Generic Environmental Impact Statement (DGEIS) and draft changes to local laws.  At the Public Hearings for these changes the majority of residents expressed both their disbelief in the Board’s actions and their continued and strong opposition to the proposed project. 

We understand that the Town has accepted the DGEIS but has not yet voted on the changes to the laws.  However Supervisor Dunn has already approached the Yates County Planning Board and asked them to approve the changes.  Amazingly the County Planning Board voted to approve changes that the Town itself had yet to approve.  According to local newspapers, Supervisor Dunn told the County Planning Board that at the recent Public Hearing there only 5 or 6 of the 75 speakers were against the proposed changes.  In reality, the 75 speakers were split 52 against and 23 for.  The speakers for the changes included a town employee, 4 members of the Planning Board, and 4 residents with enhanced purchase agreements from the developer. 

Criminal Allegations Relating to Industrial Wind Development in the Town of Italy NY

Many of the tactics used by the four different developers (Ecogen LLC, Ecogen Wind LLC, Ecogen Transmission Corp, and Babcock and Brown) are similar to the tactics used by wind developers in many other poor rural towns in Upstate New York.  The most significant criminal activities seen in Italy include the following.

1.  Antitrust.  An examination of the many wind projects across the state reveals a similar and compelling pattern.  Every one of the project footprints is separate and distinct.  There is never any overlap.  The geographical market allocation is absolutely perfect.  As a result there is no competition of any kind between the developers.  Without competition, landowners and municipalities are not able to obtain fair market value for leases or PILOT or Host Agreements.  The developer makes the rules and sets the prices. Recently the developer in Howard NY explained that there was now a fixed price for PILOT in New York, $8,000 per MW per year.  Price fixing is acknowledged.  It is a take it or leave it proposition for landowners and Boards.  In Italy there has only been one developer interested in our real estate, Tom Hagner, and his 3 Ecogen LLC’s to be followed by Babcock and Brown   

The intentional pattern of market allocation leads to a strong inference that these developers constitute an international cartel, which has conspired to restrict or eliminate competition in industrial wind development in New York State.

2. Filing False Instruments and Mail Fraud.  Whether it is a zoning application or a threatening letter, materials submitted by the developer contain a consistent pattern of lies and deception.  For example, all publicly available information about the local wind resource indicates that this area has a marginal wind resource of Class 3.  However the developer claims in some documents that they have “discovered” a rare and unique wind resource in just one part of town.  Sometimes they claim to have discovered a Class 4 resource.  Other times they claim a Class 5, a level of wind strength that does not exist anywhere in New York State.  All of these lies are submitted for a single purpose: to compel the Board to utilize this rare and unique resource for the benefit of the public, a resource that in fact does not exist.  

Another allegation of a false instrument relates to a sworn Affidavit submitted to the NY PSC by John Calaway, an employee of Babcock and Brown. We have reviewed this Affidavit in detail and have concluded that there are a number of reasons to doubt the authenticity and veracity of this document.

1. In the Affidavit, Calaway repeatedly refers to Ecogen LLC as well as Ecogen.  However according to the attorney representing Ecogen, the business was, at that time, operating as Ecogen Wind LLC.  That the Chief Development Officer does not know the name of his business entities is indeed strange.

2. In Paragraph 6, Calaway states that Babcock and Brown is not involved with UPC Partners.  However Babcock and Brown Operating Partners (based in San Francisco) and IVPC Energy (owned by UPC) jointly owned the shares of Offshore Energy Research Limited.  Surely, as the Chief Development Officer, Calaway would be aware of such an arrangement.

3. In Paragraph 8, Calaway states that UPC is a direct competitor of Babcock and Brown in the United States.  However he fails to give even a single example of any project where UPC and Babcock and Brown actually competed for the rights to develop a wind farm.  In point of fact, UPC and Babcock and Brown are not direct competitors because they, and many other wind developers, intentionally and jointly choose not to compete.  The entire market for wind development in all of New York is carefully and completed allocated by the wind developers to avoid any form of competition and to deprive landowners and municipalities fair compensation for the developments.

4. In Paragraph 9, Calaway states that Ecogen is in direct competition with other wind projects in the vicinity.  Once again, this statement is a complete fabrication.  There have been no instances whereby Ecogen ever attempted to compete against other developers.  To the best of our knowledge no landowner has ever been approached by both UPC and Ecogen.  The pre-planned geographic allocation of the market ensures that neither business will ever have to compete. 

5. In Paragraph 11, Calaway requests that the PSC declare that Ecogen LLC is not regulated as an Electric Corporation.  Yet, the letter from Robert Burgdorf, attorney for Ecogen Wind LLC, to the Town of Italy Planning Board dated 1-9-07 states that Ecogen is a utility scale independent power producer.  Either Calaway or Burgdorf must be lying.  

We assert that the above constitutes a false instrument and mail fraud.  Additionally either Callaway or Burgdorf perjured himself.

We have in our possession many additional examples of intentional filing of false instruments and mail fraud. 

3.  Larceny.  Thomas G. Hagner is associated with a number of industrial wind-related entities operating in New York including Ecogen LLC, Ecogen Wind LLC, Upstate NY Power Corp, Ecogen Transmission Corp, and Babcock and Brown.  In the towns of Italy and Prattsburgh, Hagner has lied to landowners about leases on adjacent lands in order to convince the landowner in question that the project is inevitable and he/she may as well sign up.  “All of your neighbors have signed leases, so you may as well too” is a comment repeated over and over with reluctant landowners.  Hagner has also threatened landowners that he will take their land through eminent domain even though intermittent unreliable wind facilities have no such authority.  Developers have promised free electricity, millions of dollars in annual PILOT, and the elimination of all real estate taxes.  None of these claims are true but they have been useful in convincing landowners to give up rights to their properties.  Hagner has used similar, if not more threatening, tactics to facilitate the outright purchase of several properties as well.  Hagner has used similar, if not more threatening, tactics to facilitate the outright purchase of several properties as well.  An article from the Watertown Daily Times reporting the threat of eminent domain by Upstate NY Power Corp describes these tactics.

4.  Perjury and Attorney Misconduct.  Robert W. Burgdorf is a Partner with Nixon Peabody LLL, and has been one of the attorneys representing Ecogen LLC and Ecogen Wind LLC for a number of years.  Ecogen and Burgdorf have struggled for the better part of 6 years trying to gain approval to construct an industrial wind energy electrical generating facility in the Town of Italy.  They remain unsuccessful to date because the vast majority of the town residents are strongly opposed to the proposal as are the Town Board and Planning Board.  They have however received support and encouragement from the Steuben County Industrial Development Agency (SCIDA).  SCIDA’s role has also been controversial as Italy is in Yates County not Steuben County.

As Burgdorf and Hagner (Ecogen) continued to spend time and money on one failure after another, it became clear by their actions that they were becoming frustrated.  Burgdorf’s previous boorish behavior grew to become rude, abusive, and out of order.  At a recent Public Hearing, he refused to take his seat, and remained standing, between the audience and the Planning Board, for the entire two hours.  At the close of the meeting there was almost a physical altercation between Burgdorf and people of the town because he refused to shut up and leave the room.

Perhaps the most blatant example of perjury by Burgdorf is in the form of a REPLY AFFIRMATION IN FURTHER SUPPORT OF MOTION FOR PRE-TRIAL DISCOVERY filed, under penalty of perjury, with the State of New York Supreme Court, County of Monroe November 15, 2007 (Attachment G).

On page 2, section 3, Burgdorf states that 

Ecogen is a utility scale power producer.

In truth, Ecogen does not own or operate any electrical generation capacity, and they cannot be utility scale.  Should their still unapproved plans for an industrial wind energy project ever move to completion they would become a “power producer” but they would still fall far short of utility scale because of their very modest effective capacity, and their inability to produce power upon demand (industrial wind energy facilities only produce electricity when there are substantial and steady winds, and therefore cannot be relied upon to meet cyclical electrical demands.

On page 2, section 4 Burgdorf states that

As early as 2001, Ecogen confirmed the presence of a Class 4 or better wind resource on the Emerson Road ridge in the Town of Italy.  Less then ¼ of 1% of the total acreage of New York State has a minimum Class 4 wind resource.  The Emerson Road ridge is especially unique in that it proved to have an extremely rare, especially productive, Class 5 wind resource.  A usable Class 5 wind resource can only be found in less than .06% of the acreage of New York State – which makes the capture of this wind resource even more valuable to the rate paying public ... 

The Wind Energy Resource Atlas of the United States (prepared for the Department of Energy, see Attachment H)) tells a different story.  Page 10, paragraph 4 of this report reads as follows regarding the Northeast Region.

 Areas of class 3 or higher wind energy potential occur throughout much of the Northeast region.  The primary areas of good wind energy resource are the Atlantic Coast, the Great Lakes, and exposed hilltops, ridge crests, and mountain summits from Pennsylvania to Maine.  Areas of highest wind energy potential (class 5 and 6) are the outer coastal areas such as Cape Cod and Nantucket Island, offshore areas of Lake Ontario and Lake Erie, and the higher mountain summits of the Appalachians.  Winter is the season of maximum wind power throughout the Northeast region.  During this season, all except the most sheltered areas have class 3 or better wind resource, and exposed coastal areas and mountain summits can expect Class 6 or 7 wind resource.  In summer, the season of minimum wind power, class 3 wind resource can be found only on the outer coastal areas and highest mountain summits. 

Clearly, according to the Wind Energy Resource Atlas, class 5 wind resources, described by Burgdorf as extremely rare, extremely productive, are found in outer coastal areas and higher mountain summits.  They do not exist on Emerson Road ridge or anywhere else in the entire Finger Lakes region.  

The Wind Resource Explorer, from AWS Truewind LLC, also confirms that the highest wind resource in the vicinity of Italy NY is only Class 3 at best.  Those of who live on ridge tops such as Emerson Road know from experience that our wind resource in no way approaches Adirondack summits or the lakeshore.

Burgdorf’s claim is a complete and total fabrication.  It should also be noted that the standard approach taken by genuine wind developers to assess a wind resource is to erect a number of meteorological towers in the project area and collect data for two or more years.  Ecogen has never had such a data collection structure in the Town of Italy, or anywhere else to the best of our knowledge. 

Burgdorf’s misrepresentations regarding Ecogen’s status and the Emerson Road wind resource cannot be dismissed as occasional acts of overzealous representation.  Instead, these are calculated lies intending to mislead the Court regarding his client’s position and the public necessity for the project.

There are many similar examples of perjury on the part of Burgdorf and other attorneys representing the industrial wind developers.

5.  Equal Protection Clause, XIV Amendment.  We do not know the exact dates of activities associated with this allegation, but they may be identified through FOIL requests.  We do however have copies of the actual Purchase Offers.

During 2006, when it appeared that Ecogen might prevail in its struggle with the town, Supervisor Dunn demanded at a Board meeting that Ecogen “ take care of the people on Emerson Road.”  The people Dunn was referring to were Bob and Laura Pierce and Don and Barb Christmas.  Laura and Barb were Planning Board members at the time and Bob was former Chair of the Planning Commission.  All four were founding members of Advocates For Italy, a citizens group opposed to the turbines.

Ecogen followed Dunn’s direction and presented contingent Purchase Offers to the two couples.  The terms of the offers called for Ecogen to pay two times fair market value for their properties if turbines were built.  Both couples eventually signed the offers although they initially rejected them as “bribes”.  However the hundreds of other landowners who will lose property value if the turbines are built have not received similar compensation.  On information and belief these special offers were worth close to $500,000 in incremental income to the two couples.  Laura and barb continued to serve on the Planning Board even after they had signed the contracts.  Dunn’s action is a blatant violation of the Equal Protection Clause that will cost unprotected residents tens of millions of dollars in lost property value.   

